INTRODUCTION
portal infringed its freedom of expression as provided in Article 10 of the Convention.
MTE & INDEX V. HUNGARY
On 5 February 2010, MTE, which is an association of Hungarian internet content providers, published an opinion about the deceptive practices of two real estate management websites, owned by the same company, that provided a thirtyday advertising service for their users free of charge; following the expiry of the free period, the service became subject to a fee without prior notification to the users. Furthermore, the service provider removed any obsolete advertisements and personal data from the websites only if any overdue charges were paid. This opinion published on MTE attracted a number of negative comments from users 14 "SLK Destroyed Planned Ice Road." "SLK" means AS Saaremaa Laevakompanii, a public limited liability company. Ice roads are public roads over the frozen sea which are open between the Estonian mainland and some islands in winter. 15 For example: "bloody shitheads... they bathe in money anyway thanks to that monopoly and State subsidies and have now started to fear that cars may drive to the islands for a couple of days without anything filling their purses. burn in your own ship, sick Jew!"; "aha... [I] hardly believe that that happened by accident... assholes fck"; "What are you whining for, knock this bastard down once and for all [.] In future the other ones ... will know what they risk, even they will only have one little life."
THE SIMILARITIES AND DIFFERENCES OF THE CASES MTE & INDEX V. HUNGARY AND DELFI AS V. ESTONIA
The similarities in the factual backgrounds of the cases MTE & Index v.
Hungary and Delfi AS v. Estonia can be clearly detailed as follows: 1) websites www.delfi.ee 18 and www.index.hu are both among the main news portals in their countries; 2) in both cases, the websites published articles on sensitive social topics; 3) the commented articles were completed in good style; 4) readers of www.delfi.ee, www.index.hu and www.mte.hu websites had the opportunity to comment on articles published therein; 5) all the websites indicated that authors are responsible for the content of their comments; 6) the comments area was not moderated (i.e. the content of the comments depended on their authors solely), and a comment was removed only following the notice-and-take-down principle; 7) 16 For example: "They have talked about these two rubbish real estate websites a thousand times already"; "Is this not that Benkő-Sándor-sort-of sly, rubbish, mug company again? I ran into it two years ago, since then they have kept sending me emails about my overdue debts and this and that. I am above 100,000 [Hungarian forints] now. I have not paid and I am not going to. That's it."
17 "People like this should go and shit a hedgehog and spend all their money on their mothers' tombs until they drop dead." 18 At the time of the lodging of the application Delfi AS published up to 330 news articles a day on an internet news portal in the Estonian and Russian languages.
later defending his own (not the company's) personal non-property rights. In the meantime, in the Hungarian portals both article and the comments concerned the same legal entity; 3) the different nature of the damaged interest arises from the above-mentioned aspect: the SLK shareholder defended his own reputation as that of a physical person -moral rights to honour and dignity -while in the MTE and Index cases a legal person defended its commercial (business) reputation which is non-identical to the first one from a moral and values point of view; 19 4) opportunity for commenting. The website www.delfi.ee allowed authors to comment anonymously without registration, while in Hungarian portals only registered users could post a comment (however, use of pseudonyms was allowed); 5) partially different system of illegal comments removal. Comments on all three websites were removed upon the request of any reader, however, only on the www.index.hu website the comments were partially moderated and could have been removed on the website operator's initiative. Moreover, www.delfi.ee had a word selection system automatically blocking comments with obscene word roots; 6) the use of pre-trial dispute settlement procedure. In the case of Delfi AS v. Estonia the injured person, asking to remove the offensive comments, appealed to Delfi AS (although 6 weeks after the appearance of comments), which removed the comments on the day of referral. In the case of MTE & Index v. Hungary the injured company appealed directly to the court (MTE and Index removed the comments just after they had become aware of the upcoming trial).
The circumstances revealed by the national courts are not radically different; In both cases the information (articles, photos) was published by the media itself by the means of traditional publications (newspapers, magazines). The criteria: 1) contribution to a debate of general interest; 2) a public awareness of the person in question; 3) a prior conduct of the person concerned; 4) a method of obtaining the information and its veracity; 5) content, form and consequences of the publication and 6) a severity of the sanction imposed.
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The fact that within six months the ECtHR adopted two different decisions on a related subject certainly encourages analysis of how and to what extent an operator of an internet news portal having a comments section can (and must)
ensure that the comment content does not infringe rights of third parties.
CONTEXT OF THE COMMENTS AND THE CONTENT OF THE DISPUTED COMMENTS
In the case of Delfi AS vs. Estonia it was indisputably established that the commented article about the breaking of ice roads important to a significant part of society was legitimate, and had not violated the rights of third parties. However, the ECtHR is aware that even a neutral topic may provoke fierce discussions on the internet. Therefore, Delfi AS had to predict that the publication of a topic sensitive to the public could get different responses. Furthermore, the ECtHR had paid special attention to the fact that Delfi AS was a professionally-managed internet news portal, run on a commercial basis, which sought to attract a large number of comments on news articles published by it, as the number of visits to the applicant company's portal depended on the number of comments, thus determining the revenue earned from advertisements (i.e. the volume of advertisements depended on the number of visits). Moreover, the ECtHR noted the fact that Delfi AS had integrated the comment environment into its news portal, inviting visitors to express their own opinions as comments, and Delfi AS itself actively called for them. Furthermore, according to the rules of commenting published on www.delfi.ee, readers were prohibited from posting comments that were without substance and/or off-topic, were contrary to good practice, contained threats, www.delfi.ee, the same protection was automatically applied to it as it was to MTE, completely ignoring the status, goal and activity of Index.
Second, in these cases, the value of the criterion formulated in the case of Delfi AS v. Estonia is obviously different -"a professionally-managed website run on a commercial basis which sought to attract a large number of comments on news articles published by it, and having exclusive control over the comments".
While in the case of Delfi AS v. Estonia this criterion was of essential value when recognising Delfi AS liable, in the case of MTE & Index v. Hungary it was almost not mentioned, however another, the opposite -non-commercial -legal status of MTE was considered. So, although Hungarian courts did not assess difference in companies' interest in the number and content of the comments at all, and the ECtHR, on the contrary, focused on the difference in legal status between Index and Delfi AS, and MTE, in both cases the result was determined by the identical arguments, which is mistaken. However, there is reasonable doubt whether in the event Index had published the initial text by itself, and not copied it from MTE, the decision of the ECtHR in this case would have been the same.
Third, assuming that for the liability of the commercially-based online news portal to appear (at least to some extent) the ECtHR evaluated as important the legal status of the primary source of publications, in this case a non-commercial website operator, it is legitimate to question whether the legal form of the website operator in general can be a relevant criterion in deciding on the website operator liability. This is so because the injured person suffered damages due to the comment statements, independent of whether the internet news site operator seeks and/or receives economic benefit from the comments. 29 In addition, in cases where the website operator works with both commercial and non-commercial purposes, 30 the criterion of determining the liability justified by this circumstance in general is difficult to apply. As it becomes clear that the public legal person is less likely to carry the liability for the failure to remove the unlawful third-party comments (at least as it seems now), while maintaining the possibility of making a profit, the decision in MTE & Index v. Hungary case could lead to choosing a business model through a public legal person and/or profit-making legal person to deny its liability because the commented article is copied from another public legal entity. Finally, the consequences of illegal comments do not directly depend on the nature of the 29 The ECtHR emphasised that those cases are not associated with the Internet portals of other nature where exclusively opinions of other persons are published (for example, internet discussion forums or classified advertising), as well as social networks, operators of which offer no content, and websites operated by private persons or blogs). However, the ECtHR itself would hardly justify comments mentioned in the case of Delfi AS v. Estonia if they are given while commenting the publication on a website of a legal entity economically disinterested in the number of comments and the content thereof. Twitter. 33 So consent should be given to the authors who claim that the general principles of liability and non-discrimination require taking into account not the formal website nature, but the operator role (active/passive) in the process of publishing and removing offensive comments. Fifth, although the nature of the comments has been recognised an essential difference in the cases, decisions did not address separately the wording of comments that had been declared unlawful in the national courts, and comments in each case are rather seen as a complex of speeches. Therefore it is difficult to understand from the ECtHR decisions whether the unlawfulness of each comment has to be determined in a case, or the entire set of comments to be investigated, whether the subsequent decisions of the ECtHR should be followed as a global comments evaluation standard, meaning that separate comments mentioned in the Hungary. Finally, the question arises whether the result of the case of Delfi AS v.
Estonia would be different if the criterion newly determined by the ECtHR is applied
in it, and it is disclosed that comments published in www.delfi.ee correspond to the normal practices of communication on the internet. Thus, the legal assessment of other factual background by vague evaluative categories is further left to the discretion of national courts, which does not guarantee an equal assessment of comments at all ECtHR jurisdiction. However, the trend to modify and adjust rules for interpreting and applying law that was formulated in the case of Delfi AS v.
Estonia is clearly seen to benefit internet news portal operators: recognising the possibility of liability of web operators for the damage caused to third parties by apparently illegal comments by visitors, but not holding such liability to be the general rule for all comments. Such a change in ECtHR case law should be regarded as a positive turn in order to maximise the balance of interests of participants in legal relations characterised by different rights. In conclusion, although in both cases the ECtHR analysing the context and content of the comments assessed the circumstances as not quite identical, the relevant evaluation criteria common to both cases for the context of the comments are as follows: (i) the nature of the article and its topic (in both casespublic debate generated thereby as well) and compliance thereof with the public interest; (ii) a website operator's control over the comments section and the right of the commentators to edit their own comments; (iii) the nature of the comments (illegality), which (especially the obvious one) determines the obligation for the website operator to have sufficient control over comments to remove them; (iv) the status of an internet news site operator as well as the purpose and objective of the website closely related thereto: liability is much more justified for a website operator pursuing commercial purposes, especially if it has an economic interest in the number or content of comments. identity, and the Estonian courts managed to identify only some of the computers from which the relevant comments were sent. So, the questionable effectiveness of the means to identify the author of the comments, and the fact that Delfi AS had not taken sufficient measures in order to address the claim to the true authors of the comments, were essential criteria supporting the Estonian Supreme Court decision. In addition, the ECtHR noted that the transfer of the risk of the recovery of damages from the injured person to the media company, which usually is in a better financial position, is not a disproportionate restriction of the freedom of expression of the company. 44 However, the authors note that the mere fact that the website operator is in a better economic situation should not in itself justify its according to which punishment of the journalist who contributed to the distribution of third person statements in the interview would seriously undermine the contribution of the press to the public interest debate, and in the absence of strong reasons to do so should not be applied.
To sum up, in the case of Delfi AS v. Estonia some commentators had been impossible to identify, partly due to the lack of measures taken by Delfi AS. With both of these criteria, and the fact that Delfi AS is an economically stronger party with more opportunities to recover damages from violators, the ECtHR confirmed the proportionality of the Estonian court decisions. Meanwhile, in the case of MTE & Index v. Hungary, the liability of authors of the offensive comments had not even been considered, so the Hungarian court decisions were stated as non-proportional.
It is acknowledged that an operator of an internet site that has a comments section can be held liable only after identification of its behaviour before and after it became aware of illegal actions, as well as consideration of the chosen business model and the ability to take measures to control the content of the comments. 46 However, it cannot be denied that in certain cases due to legal identity concealment tools (e.g., Tor) 47 or lack of instruments requiring third parties to protect or disclose certain personal data, 48 even an entirely appropriately behaved online news site operator may be held liable in a finding that the injured person has no chance to apply to actual commentators (as an alternative), and in the absence of significant adverse consequences for the site operator (i.e. on the grounds of public ISSN 2029-0454 VOLUME 10, NUMBER 2 2017 64 interest). The latter aspect, which raises the issue of the competition of the two constitutional values -privacy, and protection of freedom of expression -is the subject of a separate study. However, the fact that different types of website operators become subject to increasing legal proceedings for the actions of third parties 49 shows the great importance of the issue and the imminent need for further analysis of the ECtHR judgments studied.
MEASURES TAKEN BY THE WEBSITE OPERATOR
The ECtHR noted that Delfi AS could not be said to have wholly neglected its duty to avoid causing harm to third parties as, in order to prevent offensive comments, it had taken the following measures: the website announced that the writers of the comments were accountable for them; the posting of comments that were contrary to good practice or contained threats, insults, obscene expressions or vulgarities, or incited hostility, violence or illegal activities, was prohibited.
Furthermore, the portal had an automatic system of deletion of comments based on stems of certain vulgar words and it had a notice-and-take-down whereby anyone could notify it of an inappropriate comment by simply clicking on a button designated for that purpose. In some cases, site administrators removed inappropriate comments on their own initiative. Nevertheless, although the majority of the words and expressions in question did not include sophisticated metaphors or contain hidden meanings or subtle threats -on the contrary, they were manifest expressions of hatred and blatant threats to the physical integrity of L., shareholder of SLK -the automatic word-based filter failed to sift out odious hate speech and speech inciting violence posted by readers, and thus limited the ability of Delfi AS to expeditiously remove the offending comments.
In the ECtHR's view, if accompanied by effective procedures allowing for rapid response, the notice-and-take-down system could function in many cases as an appropriate tool for balancing the rights and interests of all those involved.
However, in the present case it was insufficient for detecting comments whose internet news portals, without contravening Article 10 of the ECHR, if they fail to take measures to remove clearly unlawful comments without delay, even without notice from the alleged victim or from third parties. The ECtHR also noted that a large news portal's obligation to take effective measures to limit the dissemination of hate speech and speech inciting violence -the issue in the case under questioncould by no means be equated to "private censorship", in particular taking into account the high risk of harm posed by content on the internet. The ECtHR has also attached weight to the consideration that the ability of a potential victim of hate speech to continuously monitor the internet was more limited than the ability of a large commercial internet news portal to prevent or rapidly remove such comments.
50
In conclusion, according to the ECtHR reasoning in the case of Delfi AS v.
Estonia, a notice-and-take-down system ensuring effective and rapid removal of offensive comments immediately after their publication in many cases would be sufficient to escape liability for the third-party damage. However, in this particular case liability was applied to Delfi AS due to the fact that the notice-and-take-down and the automatic word filtering systems used by Delfi AS failed to detect obviously illegal comments encouraging hatred and violence, although the website www.delfi.ee itself announced that it was prohibited to publish such comments, and such comments had to be removed immediately on the website's own initiative.
Consequently, in the event where obviously illegal comments encourage hatred and violence, or otherwise violate human rights enshrined in the ECHR, a notice-andtake-down system would be recognised sufficient only if it detects (and removes) such comments. However, in the authors' view, this in general means an absolute obligation to monitor all comments published, and in order to implement this Delfi AS had to introduce a team of dedicated moderators on the www.delfi.ee website.
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In the case of MTE & Index v. Hungary it was found that the Hungarian courts applied to MTE and Index the objective liability for illegal comments, which is virtually impossible to avoid, on the grounds that MTE and Index, by giving readers the opportunity to comment on articles, accepted the liability for any harmful or illegal comment published by a visitor. The ECtHR pointed out that the national courts' position that, by allowing unfiltered comments, the applicants should have expected that some of those might be in breach of the law, basically meant an excessive and impracticable forethought capable of undermining freedom of the 50 Doctrine states that the liability for third-party comments cannot be transferred to the website operator, regardless of the measures taken, and the requirement to continuously monitor Internet content does not comply with the E-Commerce Directive (Hugh J. McCarthy, supra note 4: 40-46). 51 The doctrine expressed the opinion that in such circumstances it would be fairer to use the standard of actual knowledge of the illegal comments and the unlawfulness of the website operator's actions must be measured by its behaviour upon the victim's request to remove the comments (Richard Caddell, supra note 31). In summary, it must be concluded that in resolving the issue of online news portal liability, not only ad hoc adverse effects for the certain media must be considered, but in general, the potential effects of the judgment to the concept of a free media. Therefore, in the case of internet news site liability for third parties' defamatory comments, not only the financial consequences for a particular subject, but the non-pecuniary consequences for the entire democratic society -particularly consequences which may have a negative impact on guarantees of freedom of expression -must be considered.
It follows that the

CONDUCT OF THE INJURED PERSON
In all tort law systems, the victim's behaviour must be regarded as an 52 but it is questionable whether the victim himself, certainly having had the opportunity to see the comment much earlier (it is unlikely that a major shareholder and supervisory board member had read the article in the main national news portal as late as 6 weeks after the publication -and when due to warmer air the relevance of ice roads had already disappeared), by their actions had not contributed to the damage occurring or its increase. So, the question is whether all negative consequences of comments being available publicly for as long as six weeks should be assigned to Delfi AS exclusively, and whether the victim did not contribute to the scope of the consequences by their inaction.
In the meantime, in the case of MTE & Index v. Hungary the ECtHR directly recognised the importance of a victim's actions taken both before the appearance of comments and subsequent to it for the fact and scope of liability of the internet news portal. First of all, the ECtHR noted that the aggrieved company never applied to website operators asking to remove the infringing comments, but simply brought the action before the court (if victims appealed to website operators it would probably have helped to avoid additional litigation costs, which in this case were awarded to MTE and Index). In addition, the appearance of the article and the nature of the comments to a large extent resulted from the conduct of the victimmisleading, and having already received customer complaints regarding the business practice of two major real estate websites. 
THE CONSEQUENCES OF THE COMMENTS FOR THE INJURED PARTY
According to the ECtHR case law, legal persons can be awarded non-pecuniary damages for the violation of the company's reputation, but the reputation of business cannot be equated to a natural person's non-pecuniary interest, i.e.
reputation as a concern for their social status. According to the ECtHR, damage to a physical reputation can have negative consequences for one's dignity, while a commercial reputation is primarily of a commercial (business) nature and in terms of value falls into a completely different moral dimension. Thus, even if damage to a reputation the legal person is identified, it does not necessarily mean a personal non-property rights violation, and vice versa. 53 The injured company's contribution is not specified as a separate category in the judgement, but it is identified by the authors on the basis of arguments of it. 54 Interestingly, only a major shareholder of the company, but not SLK itself, considered themselves to be the victim.
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The objective consequence of comments' publication in each case, and thus in the Delfi AS v. Estonia case as well, is their unlimited access by a number of persons (in this particular case those understanding Estonian and/or Russian).
However, the mere availability of comments for any potential reader does not mean that a particular entity had suffered adverse effects due to it. The subjective consequences are associated with negative consequences for a particular person. In the case of Delfi AS v. Estonia it is a non-pecuniary damage to the shareholder of SLK, which is small (EUR 320).
In the case of MTE & Index v. Hungary, the comments' influence upon the commercial reputation of private company was (had to be) assessed. The ECtHR noted that in assessing this criterion it would be in principle sufficient to state that domestic courts evaluated the comments as able to prejudice the applicants' moral rights. However, although at the time of publishing both the article and the comments some research was carried out on the applicant's business practices,
Hungarian national courts unjustifiably failed to assess whether the comments actually harmed or could harm the applicant's reputation. The courts did not investigate whether the comments reached a sufficient level of severity, and whether they were made in a way that actually affected the applicant's right to goodwill.
In the ECtHR assessment, it is unlikely that in such a context, where there is more than one investigation initiated against the Company, comments could have a significant impact on consumer attitudes and make any further relevant and significant impact on their attitudes to the injured company. Therefore, the ECtHR found a violation of Article 10 of the ECHR. It should be noted that the actual property or non-pecuniary losses of the injured party is a necessary condition for liability, without which such liability could not arise in general. However, when it is asked to remove a certain comment, or to recognise the fact of violation of law, it is sufficient to establish that the comment goes beyond the limits of freedom of expression and does not fall within the protection sphere of the ECHR Article 10, paragraph 1.
CONCLUSIONS
1.
The analysis of ECtHR case law revealed that the guarantee of the balance of rights and obligations of website operators and third parties injured by visitors' comments thereof is a very delicate issue requiring a painstaking study of the specific circumstances of the case. In the case of Delfi AS v. Estonia, for the first time the four criteria for website operator liability for the damage caused to
